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Abstract:

The European Account Preservation Order
consists of an interim measure at the EU
level. It allows the temporary attachment of
debtors’ funds in cross-border civil and
commercial claims. The EAPO Regulation
States that it does not apply to arbitration’.
The meaning of arbitration'is not a settled
qguestion among scholars and national
courts. In this article, Dr Carlos Santalo
Goris, Lecturer at EIFA Luxembourg
explores  the  underpinning  debate
surrounding the arbitration exclusion,
focusing on the interpretation some
national courts have made of it.

A. Courts interim measures in arbitration
proceedings

1. National procedural systems generally
permit courts to grant interim measures in
support of civil claims brought before
arbitral courts. The fact that the parties
decide to bring a civil claim before an
arbitral court does not necessarily exclude
them from measures granted by ordinary
courts. For instance, the German Code of
Civil  Procedure (Zivilprozessordnung)
states that ‘an arbitration agreement does
not preclude a court from ordering, at the
request of a party, an interim or
conservatory measure with respect to the
subject matter of the arbitration before or
after the commencement of the

arbitration’.? A similar provision can be
found in the Spanish Code of Civil
Procedure (Ley de Enjuiciamento Civil).?
The 2010 Irish Arbitration Act, referring to
the UNCITRAL Model Law on International
Commercial Arbitration,® acknowledges
that it ‘is not incompatible with an
arbitration agreement for a party to
request, before or during arbitral
proceedings, from a court an interim
measure of protection and for a court to
grant such measure’.#

2. Regulation No 655/2014 introduced
the European Account Preservation Order
(‘EAPQ’), which is the very first cross-
border civil interim measure at the
European Union level.> It applies in all EU
Member States but Denmark.® It permits
courts of the EU Member States where the
EAPO Regulation applies to order the
provisional attachment of the funds in the
bank accounts located in other Member
States.” The EAPO can be used only in civil
and commercial claims with a cross-border
dimension.® Creditors can apply for the
EAPO ante demandam, during the
proceeding on the merits or once they
have already obtained an enforceable
judgment, authentic instrument or court
settlement.® Moreover, creditors who have
a title, enforceable or not, by the time they
submit an EAPO application can also
request the investigation of the debtors’
bank accounts.’® One of the EAPO’s most
attractive features is that is always granted
ex parte,’’ so debtors are only informed
about the attachment of their bank
accounts once it has already happened.

3. Can the EAPO be included among those
interim measures that courts can grant to
secure a claim before an arbitral tribunal?
In this regard, it should be noted that the
EAPO Regulation states that ‘arbitration’ is
an excluded subject matter.'? Depending
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on how arbitration exclusion is interpreted,
one could argue that an EAPO may or not
be granted to secure a claim brought
before an arbitral court. This article
explores the different interpretations of the
arbitration exclusion, relying on the
contributions scholars have made to the
topic and the approaches followed by
some national courts.

B. The boundaries of the arbitration
exclusion

4. Among scholars, there are different
interpretations of what the ‘exclusion of
arbitration’ means.’> Nonetheless, the
most prevalent view is that the moment
there is an arbitration clause that compels
the parties to bring their claim before an
arbitral court, they can no longer apply for
an EAPO.™ This broad interpretation was
seemingly embraced by the European
Commission, which in the Proposal of the
EAPO Regulation it stated that ‘even
though there might be a case for allowing
parties to an arbitration to have recourse to
the European procedure, the inclusion of
arbitration would entail complex questions
which have not yet been addressed by EU
law, e.g. under which circumstances
arbitral awards can be put on an equal
footing with judgments and it did not seem
appropriate to address them for the first
time in this instrument’. 1>

6. There are some authors who have a
more restrictive view of the arbitration
exclusion. For Hilbig-Lugani, it is possible
to obtain an EAPO before initiation of the
arbitration proceedings, even when there is
an arbitration clause compelling parties to
bring their claim before an arbitral court.'®
The arbitration exclusion would only
operate once the arbitration proceeding
begins. For Schumacher, once the
arbitration proceeding has come to an end

and there is an arbitral award, the
arbitration exclusion would no longer
operate.!” Creditors could apply for an
EAPO to guarantee the enforcement of an
arbitral award.

C. The CIEU approach towards the
exclusion of arbitration in the Brussels
system: is this of any relevance for the
EAPO Regulation?

7. The EAPO Regulation is not the only EU
civil procedural instrument for which
arbitration is excluded. The European
Enforcement Order, the European Small
Claims Regulation and the Brussels | bis
Regulation all contain a similar reference
excluding arbitration.'® Under the two
predecessors of the Brussels | bis
Regulation, the 1968 Brussels Convention
and the 2001 Brussels | Regulation,'® the
CJEU has rendered several key judgments
interpreting the arbitration exclusion.?°
Part of this case-law was codified to the
Preamble of the Brussels | bis Regulation.?'

8. Among of the judgments rendered by
the CJEU on the arbitration exclusion, C-
391/95, Van Uden is the most relevant for
the EAPO Regulation.?? In this case, the
CJEU was asked to determine whether,
given the arbitration exclusion, is possible
to use the jurisdictional rules of the 1968
Brussels Convention to obtain an interim
measure.?® In this judgment, the CJEU
affirmed that what was relevant to decide
‘whether the 1968 Brussels Convention
could apply to a procedure on interim
measures was the ‘nature of the rights
which they serve to protect’.?* Therefore,
as long as the claim does not concern the
arbitration procedure as a subject manner,
claimants could still rely on the 1968
Brussels Convention.2> For instance,
claims by arbitrators for the payment of
their fees would be excluded.?® At the
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same time, the CJEU state that ‘where the
parties have validly excluded the
jurisdiction of the courts in a dispute
arising under a contract and have referred
that dispute to arbitration, there are no
courts of any State that have jurisdiction as
to the substance of the case for the
purposes of the Convention’.2” However,
courts could still rely on Art. 24 (now Art.
35 of the Brussels | bis Regulation) which
stated that other courts than those with
jurisdiction to decide on the merits of the
claim can render interim measures.?® It
should be noted that, unless the CJEU
decides the opposite, Van Uden remains
applicable to the Brussels | bis Regulation
unless the CJEU decides to the contrary.?°

9. Can the Van Uden solution be
transposed to the EAPO Regulation? When
an EAPO is requested before the creditor
has obtained an enforceable title, and the
debtor is not a consumer, the jurisdiction
to issue the EAPO ‘shall lie with the courts
of the Member State which have
jurisdiction to rule on the substance of the
matter in accordance with the relevant
rules of jurisdiction applicable’.3® These
relevant rules on jurisdiction include the
Brussels | bis Regulation.3' However, only
the rules on jurisdiction of the Brussels |
bis Regulation that permit ‘to rule on the
substance of the matter’ can be used.
Since there is an arbitration agreement,
there would be no courts with jurisdiction
to decide on the merits.32 Art. 35 of the
Brussels | bis Regulation would also be
excluded since it only serves to grant
‘provisional, including protective measures’
but not to decide on the merits.33
Therefore, the Van Uden solution would
not fit in the jurisdictional regime of the
EAPO Regulation.34

D. National courts’ approach towards
the arbitration exclusion: from Lithuania
to Luxembourg passing by Poland

10. The extension of the arbitration
exclusion is no longer a merely theoretical
question. Domestic case law on the EAPO
Regulation shows that courts in at least
three different Member State have already
dealt with this issue. One of these courts
was the Lithuanian Court of Appeals
(Lietuvos apeliacinis telsmas). It was asked
to clarify whether District Court of Vilnius
(Vilniaus apygardos teismo) could grant an
EAPO in a case pending before the Vilnius
Commercial Arbitration Court (Vilniaus
komercinio arbitrazo teisme).3> First, the
Lithuanian Court of Appeals (Lietuvos
apeliacinis teismas) found that the above-
mentioned judgment C-391/95, Van
Uden, did not apply to the EAPO
Regulation.36 Therefore, it determined that
under the Brussels | bis Regulation
Lithuanian courts did not have jurisdiction
to grant an EAPO in a claim pending before
an arbitral court.

11. Since the Brussels | bis Regulation was
not applicable, the Lithuanian Court of
Appeals (Lietuvos apeliacinis teismas)
explored whether it would be possible to
grant the EAPO relying on the domestic
rules on jurisdiction.3” It needs to be
recalled that the jurisdiction to grant an
EAPO ‘lie with the courts of the Member
State which have jurisdiction to rule on the
substance of the matter in accordance with
the relevant rules of jurisdiction
applicable’.3® Those ‘relevant rules of
jurisdiction’ include not only the Brussels |
bis Regulation but also domestic rules on
jurisdiction.?? In this case, the Lithuanian
Court of Appeals (Lietuvos apeliacinis
te/smas) wondered if Article 27(2) of the
Lithuanian Act on Commercial Arbitration
could provide the jurisdiction to grant an
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EAPQO. This provision states that ‘a party
shall be entitled to request Vilnius Regional
Court to take interim measures or require
to preserve evidence before the
commencement of arbitral proceedings or
the constitution of an arbitral tribunal’.
Nonetheless, the Lithuanian legislation
implementing the EAPO Regulation states
that the court with jurisdiction to decide on
the merits is the only competent to grant
the EAPOQO.*0 Therefore, Lithuanian Court of
Appeals (Lietuvos apeliacinis teismas)
concluded if the claim is brought before an
arbitral court, under Lithuanian law, there
would not be a competent court to grant
the EAPO.41

12. In Poland, the Court of Appeal in
Rzeszéw (Sgd Apelacyjny w Rzeszowie)
also found that the domestic rules of
jurisdiction could serve to grant an EAPO
in support of claim brought before an
arbitral tribunal.#> More precisely, this
court referred to Art. 1166 of the Polish
Code of Civil Procedure, which states that
‘subjecting the dispute to the arbitration
court does not exclude the ability of the
court to secure the claims which are
brought before the arbitration court’.

13. Using the domestic rules on
jurisdiction can be a solution to circumvent
the limitations of the Brussels | bis
Regulation. Nonetheless, there is an aspect
of the EAPO Regulation that Lithuanian and
Polish courts should have considered that
would prevent granting an EAPO when a
claim is brought before an arbitral court.
The EAPO Regulation requires that the
procedure on the substance of the matter
has to be conducted before a court.#? This
leads to the question: does an arbitral court
fit in the category of a court that decides
on the merits of the claim? In this regard,
the CIEU has stated that, in principle,
arbitral courts do not enter in the category

of courts that can make a preliminary
reference under Article 267 of the Treaty
on the Functioning of the European
Union.#* Relying on this definition, an
arbitral court cannot be a court that
decides on the merits of the claim in an
EAPO procedure.*> Against this argument
one could wonder whether the definition of
a court that decides on the merits needs to
match the definition of court that can make
a preliminary reference.*® This is an open
question that only the CJEU can answer. In
the meantime, as a matter of caution, a
coherent interpretation of both notions
would be preferable.*” It would be up to
the CJEU to decide differently (if it ever has
that chance).

14. Luxembourg was the third Member
State where a court dealt with an
arbitration exclusion. In this case, the
creditor already had an arbitral award and
requested an EAPO before the District
Court of Luxembourg (Tribunal
darrondissement de Luxembourg) to
secure its enforcement.*® The court
granted the EAPO. Subsequently, the
debtor requested before the same court
the revocation of the EAPO under Article
33 of the EAPO Regulation.4® The debtor
argued, among other reasons, that the
claim fell within the arbitration exclusion.
The court did not examine whether the
claim did or did not fall within that
arbitration exclusion.®° In the court’s view,
since the EAPO had not attached any
funds, the debtor did not have an interest
(interet d'agir) to obtain the revocation of
the EAPO. In other words, the debtor
lacked the locus standi required by
Luxembourgish law.>"

15. The critical point of this case is the
reason why the District Court of
Luxembourg (7ribunal darrondissement
de Luxembourg) issued an EAPO to secure
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the enforcement of an arbitral award. The
EAPO Regulation only acknowledges three
kinds of titles that can be used to apply for
an EAPO: judgments, court settlements,
and authentic instruments.>? The EAPO
Regulation defines ‘judgment’ as ‘any
judgment given by a court of a Member
State’.®3 This means that an arbitral award
cannot be a judgment unless an arbitral
court is considered to be ‘a court of a
Member State’. An arbitral award is neither
an authentic instrument nor a court
settlement. Therefore, if an arbitral award
does not fit within any of the three
categories of titles, why did the District
Court of Luxembourg grant the EAPO?
Luxembourgish  law requires arbitral
awards to be declared enforceable by a
court before seeking their enforcement.>*
Perhaps the District Court of Luxembourg
(Tribunal darrondissement de
Luxembourg)  considered  that the
judgment declaring an arbitral award
enforceable to be a ‘judgment’ that can be
used to apply for an EAPO.>> The influence
of domestic practice on the enforcement
arbitral awards might offer another
explanation. Luxembourgish courts often
grant national attachment orders (sais/e-
arrés) to secure the enforcement of arbitral
awards. The District Court of Luxembourg
(Tribunal darrondissement de
Luxembourg) might have addressed the
EAPO application as it would have done
with a national provisional attachment
order requested to secure the enforcement
of an arbitral award. Regardless of the
reasons that led the District Court of
Luxembourg (7ribunal darrondissement
de Luxembourg) to grant the EAPO based
on an arbitral award, it is difficult to
reconcile such a solution with the text of
the EAPO Regulation.

16. Overall, case law shows that national
courts seem keener towards a more limited
interpretation of the arbitration exclusion
than most scholars.

E. A need to shed light on the EAPO
arbitration exclusion

17. The existence of  different
interpretations concerning the arbitration
exclusion among courts and scholars
reveals that this is not a settled question
and needs to be clarified. One could hope
that a national court decides to submit a
preliminary reference to the CJEU about
this. That would allow the CJEU to address
the arbitration exclusion as it was able to
do with the Brussels | bis Regulation.
However, considering the scarce use of the
EAPO that statistics show,>° the probability
of a national court referring a question on
the EAPO Regulation’s arbitration exclusion
is slim. Another option is that in the case
of a reform of the EAPO Regulation, the EU
legislator decides to include a specific
provision in the Preamble explaining the
boundaries of the arbitration exclusion, as
was done in the Brussels | bis Regulation.
Until one of these possibilities occurs, the
controversy surrounding the arbitration
exclusion will continue.
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