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The 2006 Reform
of Comitology:
Problem Solved or
Dispute Postponed?
By Thomas Christiansen and Beatrice Vaccari1
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Comitology is a never-ending story. From its obscure
beginnings in the undergrowth of the Common Agricultural
Policy of the 1960s, it has grown to become one of the
hallmarks of the EU administrative system. Community
legislation frequently relies on the delegation of power to
the European Commission and Member States have
therefore expanded the supervisory mechanism involving
implementation committees that the Commission needs to
consult before adopting implementing measures – the
comitology system. In the inter-institutional relations of the
EU the comitology system has always veered between
being a solution to problems, and being a problem in its
own right. It facilitates more efficient legislation because the
delegation of implementing acts to the Commission allows
the legislator to concentrate on setting the essential rules,
leaving technical details to the experts in the Commission
and in the implementing committees. But it has become
also a problem because, as the system has grown, it has
become more complex and lacks transparency. Given that
the members of the implementing committees control the
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Commission, one may ask who controls these controllers?.2
As the system has grown to over 250 committees, and the
Union has expanded to 25 Member States, the number of
public officials has risen to around 7,000 and some, the EP
in particular, have commented that such a system setting
authoritative rules with direct relevance for citizens needs to
be open to scrutiny by Parliament, if not by the public in
general.
Despite earlier debates about the potential for
“renationalisation” of Community competences through
comitology, the supranational-intergovernmental divide
has, perhaps surprisingly, not been the main bone of
contention. Instead, it has been this issue of public and, by
extension, parliamentary scrutiny that has been contested
by the political forces involved. Essentially, the European
Parliament has become increasingly dissatisfied with the
compromise between Commission and Council (Member
State representatives controlling the Commission’s
delegated powers) that is at the heart of comitology. In the
eyes of the EP, the delegation of implementing powers to
the Commission was legitimate in the pre-Maastricht era
when the Member States in the Council had the last word
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The issue of parliamentary scrutiny of comitology – the system of implementation
committees that control the Commission in the execution of delegated powers – has
been contested for some time by the political forces involved. The European
Parliament in particular has become increasingly dissatisfied with the exclusive
arrangement for Member State representatives controlling the Commission.
Because of the changes to the legislative process brought about by co-decision, the
EP has demanded greater involvement in the process. The Comitology Decisions
of 1987 and 1999, and the inter-institutional agreements that have been
concluded around them, addressed these concerns in various ways, but they
appear not to have settled the matter conclusively. Hence, the continued pressure
for reform that led to a Council Decision in the summer of 2006 amending the
1999 Decision. This article seeks to illuminate the background to the way in which
this Decision has come about, provides the details of its main provisions and
assesses the extent to which this most recent reform of the system can be seen as
a solution to the problem that has dogged comitology for the past decade.
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on legislative acts. However, the onset of co-decision
changed this fundamentally, and since then the EP has
demanded a greater degree of oversight over the whole
process. The Comitology Decisions of 1987 and 1999, and
the inter-institutional agreements that have been concluded
around them, addressed these concerns in various ways,
but they appear not to have settled the matter conclusively.
Hence, the continued pressure for reform that has led to a
Council Decision in the summer of 2006 amending the
1999 Decision. This article seeks to illuminate the
background to the way in which this Decision came about,
provides the details of its main provisions and assesses the
extent to which this most recent reform of the system can be
seen as a solution to the problem that has dogged comitology
for the past decade.
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and duties of the legislator were not infringed through
delegation and comitology.4
It was on this basis that comitology then developed
rapidly through the 1970s and 1980s. What was initially a
limited solution to deal with the problems concerning the
implementation of the CAP, quickly became a success story
in many sectors of Community policy making: before long,
many other areas of legislation such as environment policy,
consumer protection, transport, energy or single market
regulation also involved delegation of power and the
arrival of comitology committees. Indeed, the growth of
comitology was such that it became an issue as soon as the
treaties were reformed for the first time with the Single
European Act. The reformulation of Article 145 [now Article
202] took account of the fact that delegation of power had
become a standard feature of Community legislation, and
that a “system of control” was necessary. The subsequent
1987 Decision provided, for the first time, a range of
systematic procedures which the Commission would have
to follow in consulting implementing committees. This ex
post formalisation of the comitology system was not without
challenges, however. The seven procedures provided by
the 1987 Decision were rather cumbersome; there was no
guidance as to which procedure should be applied in which
case. Additionally, the role of the EP as an emerging colegislator was entirely unrecognised. This shortcoming in
particular dominated the interaction between the European
institutions in the subsequent decade. With the arrival of codecision with the Maastricht Treaty, the stage was set for a
series of inter-institutional
struggles that caused a
lot of instability in the
system and ultimately led
to the 1999 reform of
comitology.
The 1999 Decision5
was a milestone in the
evolution of comitology
and remains the legislative base for the procedures governing the
relationship between
Commission and implementing committees.
Reducing the number of
procedures from seven
(under the 1987 Decision)
to three (advisory,
management and regulatory), the Decision also
introduced criteria according to which the legislator chooses which of these
procedures should be applied in which case. This idea of
giving instructions to the legislative institutions about the
way in which legislation should be written has led analysts
to describe the 1999 Decision as a piece of “metalegislation” situated below the treaties but somehow above
“normal” legislation. There were further provisions in the
1999 Decision concerning the creation of rules of procedure
for committees, an obligation of annual reporting by the
Commission and, crucially, the introduction of legal rights
of the European Parliament vis-à-vis comitology. As
mentioned above, it had been the pressure from the EP that
had been driving the push for reform in the first place.
The main question asked by the European Parliament
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Comitology developed
rapidly through the
1970s and 1980s.
What was initially a limited
solution to deal with the
problems concerning the
implementation of the CAP,
quickly became a success
story in many sectors of
Community policy making.
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The origins and early development of comitology are by
now well documented and do not need to be revisited in
great detail here.3 Suffice it to say that the genesis of
comitology in the 1960s was closely tied to the search for
an ad hoc solution to the difficulty of regulating the
economic and social life of the Community by relying
exclusively on legislation. The need to address changing
economic and social circumstances quickly led Community
legislators to a course of action that is well-known at the
domestic level: the delegation of implementing powers to
the executive. In the
absence of treaty reform –
a far-fetched idea in the
1960s – and faced with
increasing difficulties in the
legislative process (the
“Empty Chair” crisis and
Luxembourg compromise), delegating implementing powers for
routine measures to the
Commission was an
attractive solution, but
required a degree of administrative innovation:
implementing powers
were delegated to the
Commission, but also the
supervision of the Commission’s use of these
powers through committees composed of Member State representatives was spelt out in each individual
legislative act.
This was a development that satisfied both the search for
greater efficiency and the desire by Member States to
maintain a degree of control over the process. Even though
it occurred outside the letter of the Rome Treaties, the
European Court of Justice was satisfied when comitology
was for the first time tested in the Courts: comitology
committees did not upset the institutional balance of the
Community as they were only tasked with providing opinions
rather than actually taking decisions. And the separation
between executive and legislative powers was maintained,
as only decisions about non-essential elements of the
legislation were delegated to the Commission. The rights
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The historical evolution of comitology
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The road to reform:
Constitutional Treaty, Lamfalussy Process
and Commission proposal
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Rather than limiting
itself to the purely
procedural power of
scrutiny, the EP will also
engage with the political
substance of the measures
proposed by the
Commission.

The avenue of fundamentally reforming the system of
delegated powers, implementing committees and
parliamentary scrutiny through treaty reform had been
opened up by the launch of the Convention on the Future
of Europe and the subsequent Intergovernmental
Conference (IGC) which negotiated the Constitutional
Treaty. Obviously, parliamentary influence was significant
in the European Convention which was mainly composed
of MPs and MEPs and, even though the IGC made some
changes to the provisions contained in the Draft Treaty,
most of them were part of the final treaty that was signed
by the Heads of State or Government in October 2004.
As far as comitology was concerned, the Constitutional
Treaty contained a number of important and interesting
innovations. The first of these was a new nomenclature for
legal acts which made a distinction between, on the one
hand legislative acts – re-named “laws” and “framework
laws”, which would replace current regulations and directives
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the actual practicality of “document transmission” from
Commission to Parliament. Since the launch of the
Comitology Register9 – a website on the Europa Server
facilitating public access to all documents that need to be
made available to the EP – the Commission has relied on
that register as the mechanism of transmission. The EP, on
the other hand, demanded a continued direct transfer of
the documents to its own services in addition to publication
in the register.
What really brought things to a head in 2005 was an
investigation by the EP into possible non-transmission of
documents from the Commission that would ordinarily
have to be transmitted under the terms of the 1999
Decision. Referring to its own findings that in several cases
the documents had not been transmitted on time, or indeed
not at all, the EP addressed this point in a formal question
to the Commission. The
Commission in turn then
had to investigate the
matter and had to report
to the EP the fact that
indeed in some 50 cases
the required documents
had not been made
available to the EP in time,
thus depriving it of its
legally enshrined right to
scrutiny.10 It was a rather
embarrassing admission
on the part of the Commission, forcing a public
apology from the Commissioner responsible and
reinforcing the Parliament’s demand for further improvements of its status vis-àvis comitology. Indeed, these difficulties occurred against
the background of several long-term reform projects, both
at the level of legislation and at the level of treaty reform.
In order to fully understand the 2006 reform we need to
briefly look at these developments that occurred against the
background of the long-standing inter-institutional tensions
described above.

The 2006 Reform of Comitology

was: If Council and Parliament are equals in the adoption
of co-decided legislation, and if such legislation delegates
implementing powers to the Commission, and if the legislator
considers a control over these powers through comitology
committees necessary, then how is it legitimate to exclude
the EP from this supervisory function? The response from
Commission and Council to this far-reaching challenge
was initially half-hearted and limited: a series of interinstitutional agreements followed, as well as the 1999
Decision which provided the EP with certain rights to
information and an advisory function to scrutinise the scope
of implementing measures. However, these reforms did not
provide the Parliament with the substantive powers to
actually oppose or influence the adoption of Commission
implementing measures – a state of affairs that was soon
to bring the issue back onto the reform agenda.
The 1999 Decision had
briefly settled the argument
at the end of the 1990s. It
took several years to
implement, given the time
needed to compile the first
lists of all comitology
committees, and to draft
and adopt the required
“alignment regulations”,
as well as to apply the new
procedures backwards to
the existing acquis, and to
introduce rules of procedure to all comitology committees. It also took time
for the EP to get to grips
with its newly found powers
and issue opinions on the basis of its scrutiny rights. The first
real use of the new scrutiny rights came in 2000,6 producing
a response from the Commission – a belated addition of a
new recital to the act in question7 – that was also rather
unconventional. In the first five years of the new comitology
Decision being in force, the EP passed a total of six
resolutions with reference to comitology. This is a more
than modest number considering the more than 10,000
implementing measures that had passed through comitology
under co-decision in this period. What is evident from these
cases is the tendency of the Parliament to use such instances
of scope control in comitology as an opportunity to also
make statements on the political issues surrounding these
cases. In other words, rather than limiting itself to the purely
procedural power of scrutiny, the EP will also engage with
the political substance of the measures proposed by the
Commission.8
The EP’s use of its scrutiny rights was also somewhat
uneven, with some EP committees (e.g. Environment and
Consumer Affairs) being much more active than others in
initiating resolutions under the scope control provided by
Article 8 of the 1999 Decision. On the whole it seems fair
to say that the EP has been selective in making use of its
scrutiny rights specifically in areas in which it also has a
political interest in voicing its opinion, rather than
systematically scrutinising all incoming implementing
measures transmitted to it by the Commission.
However, as the EP became more experienced in
applying its new, albeit limited, powers under the 1999
Decision, the continued shortcomings of this system also
became more evident. One bone of contention had been
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European Regulations contained in the Constitutional Treaty,
as we have already seen this use of sunset clauses in
financial services legislation had another important effect
for the reform of comitology: it provided the EP with a
powerful leverage to have a say in legislative changes to the
comitology system that are, formally, the domain of the
Council. When the original Lamfalussy legislation, which
had been adopted under co-decision and which delegated
powers to the Commission initially for a period of four
years, was due for renewal, the EP could – and did – use its
required agreement to this renewal as a bargaining chip in
order to achieve a greater say in comitology.
Through this and other mechanisms15 the EP managed,
first, to prod the Member States towards a new reform of
comitology, and, second, to significantly influence the
outcome of this round of reform. The Commission had
already, in December 2002, submitted a new legislative
proposal to deal with the issue of parliamentary involvement
in the control over implementation of co-decided legislation.
This proposal had been sent to the Council which, according
to the consultation procedure, had submitted it to the EP for
an opinion. However,
while the EP passed a
broadly favourable
resolution based on the
Report produced by
Richard Corbett,16 the
proposal did not get
much attention in the
Council. The lack of
interest from the Member
States can be partly
explained by the substance of the proposal
which, as we will see, did
not exactly favour the
Member States. But the
main reason for the
Member States not
engaging with this
proposal was the fact that
in 2003 and 2004 all
eyes had been on the
negotiation and ratification of the Constitutional Treaty –
indeed passing new legislation in the shadow of the major
changes that the new treaty promised would not have been
very sensible.
Everything then changed when ratification of the
Constitutional Treaty ran into problems, and when the EP
renewed its pressure on Commission and Council via the
Lamfalussy Process. In late 2005, towards the end of the UK
Presidency, Coreper set up a Friends of the Presidency
Group – a designated working group to prepare the
Council response to the Commission proposal of late
2002. With Article 202 being the treaty base of this
legislative proposal, Council decisions on this matter
required unanimity – another factor that explains why the
reform of this system is fraught with such difficulty. And yet,
despite the two years of inactivity since the original proposal
had been submitted by the Commission, and even though
the initial positions among the Member States differed quite
considerably from one another, negotiations were intense
under the Austrian Presidency and progressed rather swiftly
towards the adoption of the decision on the new “regulatory
procedure with scrutiny” – technically an amendment of the
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Considering the failure
of ratification of the
Constitutional Treaty and
the doubts about its future,
by the end of 2005 the
focus shifted to the
adoption of secondary
legislation as the way
of reforming the
comitology system.
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– and on the other hand so-called “non-legislative acts”.11
Among the latter there would be, for the first time, designated
instruments for implementing Community legislation. While
the Constitutional Treaty contains the usual provision for
adopting implementing acts through the conventional
method via comitology committees, there is also the creation
of a novel instrument called “Delegated European
Regulation” (Article I-36). This Delegated Regulation would
allow the Commission to implement legislation without
necessarily going through comitology committees. Instead,
a number of other control mechanisms were foreseen: first,
the delegation of powers to the Commission might be
limited in time (using a so-called sunset clause) and could
be withdrawn at the initiative of other legislative institution;
and second, if and when the Commission intended to
adopt such a Delegated Regulation, EP and Council could
object to the adoption within a prescribed time-limit. Had
the Constitutional Treaty been ratified as intended, further
legislation and/or a revision of internal rules of procedure
would probably have been required to spell out precisely
how this new instrument would have been used. It is also
fair to say that both
Council and EP would
have had to set up some
committee mechanism of
their own in order to
check draft implementing acts from the
Commission, and indeed
the Commission would
probably want to have a
forum for the systematic
exchange of views with
national officials and
parliamentary representatives. In other
words, a less formalised
way of interaction
between Commission,
Member States and EP
on implementation could
be envisaged in such a
new system.
However, considering the failure of ratification of the
Constitutional Treaty and the doubts about its future, by the
end of 2005 the focus shifted to the adoption of secondary
legislation as the way of reforming the comitology system.
Before looking at the details of the Commission proposal
to this effect, we need to briefly look at another area of
legislation which has significantly influenced the reform of
comitology: the Lamfalussy Process in the area of financial
services regulation.12 This new way of legislating and
implementing financial services regulations followed the
recommendations of a group chaired by Baron Lamfalussy,
and introduced a more complex consultation procedure for
the adoption of implementing acts, which included not only
a comitology committee (European Securities Committee),
but also a separate expert advisory committee, composed
of representatives from national regulatory agencies in this
area (the Committee of European Securities Regulators).13
Another innovation brought about through the Lamfalussy
Process was the introduction of “sunset clauses” in the
legislation, putting a four-year time-limit on the duration of
the delegation of implementing powers to the Commission.14
Apart from feeding into the proposed Delegated
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Turning to the substance of the reform, we should first look
at the original Commission proposal.18 This had been
rather brief but still had contained a number of farreaching changes in the way in which comitology was
intended to work in those areas governed by co-decision.
In particular, the Commission had proposed to abolish the
Management Procedure for implementing measures based
on co-decided legislative acts, and had sought to change
the regulatory procedure in a rather radical way. In the
reformed regulatory procedure, in contrast to the already
existing one, the Commission would have to submit draft
implementing measures after the comitology committee
stage – irrespective of the actual opinion delivered by the
committee – to both the Council and the European
Parliament. Each institution would scrutinise the proposal
after the comitology had given its opinion, and would then
have one month (possibly extended by a further month) in
order to voice objections. If, at the end of this review, either
the Council (by qualified majority) or the EP (by absolute
majority) or both objected to the proposed measure, the
Commission would have a range of options: to abandon
the implementing measure, to propose a new legislative act
(accepting that implementation is impossible) or adopt an
implementing measure, possibly amended.
It was the word “possibly” in this proposal that became
a bone of contention for both the Council and Parliament
since it implied the logical possibility of the Commission
adopting an implementing measure even after this had
been rejected by the regulatory committee, by the Council
and by the Parliament – something that was always unlikely
to be acceptable to the Member States, and that had also
been criticised by the EP in the Corbett Report. The
Commission argued that this was the way in which the EP
could be given equal rights with the Council without risk to
the overall output of the systems. The “possible amendment”
provision also provided the Commission with a way of
dealing with potentially contradictory objections from the
two institutions in a balanced way and thus maintaining
greater flexibility.
However, these arguments cut little ice with the Member
States and thus, when the comitology reform dossier
reappeared on the agenda in late 2005, negotiations
quickly shifted away from the original Commission proposal
and focused on a number of key issues that proved to be
rather intractable. The abolition of the Management
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The 2006 Decision:
Finally putting the EP on the map of comitology?

Procedure, for example, which the Commission had
proposed, was also opposed by several delegations and it
soon became evident that this was not an option. Because
of this, the simple two-fold distinction the Commission had
envisaged in its proposal – advisory procedure for measures
with no legislative impact, and regulatory procedure for
those with legislative impact – had to be abandoned.
Instead, the negotiations had to confront the need for a
definition of a new category of implementing act which
could be described as “quasi-legislative” in order to
distinguish those measures that would involve substantial
scrutiny by the EP from those that would not. In the actual
wording of the 2006 Decision these are “measures
[implementing co-decided basic acts] of general scope
designed to amend non-essential elements [of the basic
act] inter alia by deleting some of those elements or by
supplementing the instrument by the addition of new nonessential elements.” The logic behind this idea was the need
to identify those measures on which the EP would have a
legitimate reason to share the control function with the
Council. Hence the emphasis here on the legislative impact,
and the ultimate decision to distinguish between
implementing measures with legislative impact (which
would therefore require a procedure involving the EP more
substantially than in the past), and those without. Once
there was an emerging consensus among the national
delegations that such a category of implementing acts
could be defined – a process in which also the advice from
the Legal Service of the Council Secretariat was an important
element – the discussion in the working group then shifted
to the question of how the EP could be included in the
process.
As we mentioned above, the negotiations – among
Member States as well as between Council and Parliament
– were in the end surprisingly swift and by the summer of
2006 produced an agreement that was based on the
recognition of the rights of the EP with regard to such quasilegislative implementing measures. Part of the “deal” was
an explicit quid pro quo between Council agreeing to the
introduction of this new regulatory procedure “with scrutiny”
by the Parliament and the EP in turn agreeing to a
“ceasefire” on sunset clauses which would not only allow
the renewal of the delegation of implementing powers to
the Commission in the area of Lamfalussy regulations, but
would also prevent the use of this instrument in the future.
Despite its limitations, which we will discuss below, this
outcome is an impressive demonstration of the ability of the
EP to informally influence the passage of legislation and
indeed expand its “constitutional” powers – something that
has been observed on previous occasions.19
At the heart of the new Decision is the procedure that
needs to be followed in the adoption of quasi-legislative
implementing acts. As an addition to the existing procedures,
this one is spelt out in a new Article 5a which the 2006
Decision introduces to the existing 1999 Decision. It
introduces an intricate mechanism that is significantly more
complex than the “old” regulatory procedure which,
incidentally, will remain in use for those measures which
are deemed not to be quasi-legislative. The addition of a
new procedure of such high complexity is somewhat ironic
considering that the initial proposal from the Commission
was couched in terms of a simplification of the system, and
also presented in the context of the effort towards “better
regulation” that arose from the White Paper on European
Governance. Some of those who will have to work with the
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original 1999 Decision.17 What is remarkable – and crucial
to the understanding of the nature of the reform – is the way
in which a compromise was eventually found: it was the
outcome of negotiations between Council and Parliament
even though the legislative procedure was formally that of
the consultation procedure. As it happens, the negotiations
in the Friends of the Presidency Group were shadowed in
the EP through the Constitutional Affairs Committee. Under
a mandate from the Conference of Presidents, MEPs
Joseph Daul and Richard Corbett negotiated on behalf of
the Parliament with the Council and the Presidency in
particular in order to achieve improvements to the status
quo ante. In effect, we had here the use of an informal
procedure which somehow approximated to the kind of
tripartite meetings which one would normally expect in the
co-decision procedure.
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the Commission has undertaken to submit to the Council
and EP legislative proposals for the revision of 25 legislative
acts that have already been identified as priority cases for
the ex post application of the new procedure. Beyond this
initial alignment there might be a further screening of the
acquis in order to identify those legislative acts that could
be adapted to the new procedure in due course.
In return for receiving these additional powers the EP
has given an undertaking to refrain from requiring new
legislation to feature a time-limit on the duration of the
delegation of implementing powers to the Commission. In
other words, the EP has agreed to lay down the “weapon”
of the sunset clause which had proven to be so effective on
the path to this reform. Finally, there will also be a need to
conclude a new inter-institutional agreement between the
Commission and EP to provide new provisions on
transparency, transmission of documents to the EP and
introducing a linguistic regime.
At the time of writing, the new procedure had not yet
been tested. But the legislative activity has already started,
with the Commission preparing the designated 25 acts for
revision, with the Commission also having started on the
identification of other existing pieces of legislation from the
acquis that will need to
be revised in due course,
and current legislative
proposals now to be considered for the new
procedure. It will therefore be only a question
of time until new legislation makes use of the
“regulatory procedure
with scrutiny”, and only
then will it become clear
how these new provisions
will operate in practice.
What can be said already
at this point is that the
introduction of this new
procedure is bound to increase the time required for
adopting some implementing measures. Although under
the “old” regulatory procedure the Council had a maximum
of three months to react to the Commission’s draft measure,
and referrals to the Council were in any case extremely
rare, one must expect regular “delays” of between three
and five months before the Commission can adopt a
measure under the “new” regulatory procedure. This time
may be well spent on improvements that the implementing
measure receives as a result of the involvement of Council
and Parliament. But the increase in the time it takes to adopt
implementing acts diminishes the ability of the Commission
to react quickly to changing circumstances and on the
whole decreases the efficiency of comitology when the new
procedure is applied. In some cases, when the basic act
demands from the Commission regular implementing acts
to be adopted by specific deadlines, there might be serious
problems with maintaining such schedules. In other words,
the application of the new procedure somewhat reduces
the very benefits expected from the delegation of
implementing powers to the Commission. In that sense, the
new Article 5a is a fairly straightforward example of the
well-known trade-off between democracy and efficiency,
between input legitimacy and output legitimacy.
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new Article 5a Procedure may have a wry smile at the results
of this instance of “simplification”.
Rather than trying to present all the steps involved in this
procedure, this article intends to identify the key aspects of
this reform. In some ways the changes go beyond the text
of the adopted Decision as they include undertakings from
Commission and Parliament that formed part of the
compromise. A summary of the main elements of the deal
that was reached at the end of the Austrian Presidency
among Council, Commission and European Parliament
has to start by emphasising that the basis for the entire
reform is the introduction of the above-mentioned distinction
between quasi-legislative and non-quasi-legislative
implementing measures. Having established this new
category of implementing measures, a new “regulatory
procedure with scrutiny” has been created for those quasilegislative acts that arise from co-decided basic acts.
This new procedure is actually quite complex. The
Commission submits its draft measures to the comitology
committee, as usual. But unlike in the existing regulatory
procedure, the Commission has to submit its draft
implementing measures to the Committee and to both the
Council and the EP, even if it receives a positive opinion
from the committee. Both
institutions have the
possibility to block the
adoption of the proposed
measure, sending the
Commission back to the
Committee.
If the Commission
initially receives a negative opinion or no opinion
from the comitology
committee on its draft
measure, it needs to
submit this to the Council
in the first instance. If the
Council intends to permit
the adoption of the
measure, then the measure is also sent to the EP for its
opinion. The power of the EP goes beyond the scope control
it already had under the “normal” regulatory procedure.
Under the new regulatory procedure the EP can object to
the adoption of draft measures submitted to it also if it
believes that these are not in line with the aims of the basic
act, or on the grounds of subsidiarity and proportionality.
Thus, in addition to the power of scrutiny, the EP now has
the right to veto the adoption of those measures that are
submitted to it under the new procedure. And the EP will in
fact receive all draft implementing measures proposed by
the Commission under co-decided legislation except in the
following case: if a proposed draft measure receives a
negative opinion or no opinion from the comitology
committee, and is then also rejected by the Council, it does
not have to be submitted to the EP. Although this means that
there is not complete equality between the two institutions,
this clearly is a substantive increase in parliamentary
powers compared to the existing rights the EP has had
under the 1999 Decision.
Further elements of the reform concern the retrospective
application of the new provisions to existing legislative acts
which contain delegation of implementing powers that are
regarded as falling into the quasi-legislative category. Here
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Clearly it is too early for a proper assessment of the way the
new procedure will work. We will need to wait for the
application of the decision to existing legislative acts, in
order to better understand the extent of this reform. Only
after that application has begun and new legislative acts
have gone through the co-decision procedure, will it become
clear how the new category of quasi-legislative acts will be
defined. Inter-institutional agreements between the
Commission and Parliament will need to be concluded in
order to manage the details of document transmission and
the use of languages. And, last but not least, we will need
to wait and see how the first draft implementing measures
fare in the maze of the “regulatory procedure with scrutiny”.
In other words it will take months, and probably years,
before a reliable picture of the impact of the 2006 Decision
will emerge.
All we offer here are some initial thoughts about the
issues that may arise in the course of introducing the
changes brought about by the reform. The first, and
perhaps most important
observation we have
already made above, is
the fact that, rather than
providing a simplification
of comitology, the reform
has significantly increased the complexity of the
comitology system – an
aspect of the Union that
was not famous for its
simplicity to start with.
From four procedures we
have moved to five, or
indeed six if one considers the separate avenues created by
positive, negative or no opinion from the comitology
committee. If the legislator, as is likely, decides to make
frequent use of the new Article 5a procedure, then
implementation will take significantly longer and will be
harder to follow. Even if insiders and experts understand
the nature of the new process, communicating to citizens
and businesses how these implementing measures have
been arrived at, and who precisely was responsible for
them, will be extremely difficult.
There are related problems that might be anticipated
concerning the internal arrangements in the Council and
Parliament about the way in which each deals with the new
system. Neither institution is very experienced when it
comes to intervention regarding implementing measures –
the Council has had only a few dozen referrals from
comitology committees since the 1999 Decision was
introduced, and Parliament has only issued a handful of
Resolutions under its existing – much lighter – right of
scrutiny. It remains to be seen how effective these two
legislative institutions will be in establishing the necessary
infrastructure to deal systematically with their new role in
scrutinising executive measures.
A different set of issues surround the earlier stage of
drafting legislation, the point at which the decision will need
to be made to choose one or the other regulatory procedure
as the way of adopting implementing measures. From what
was said above one may expect considerable differences in

the duration and nature of implementation, depending on
whether the existing or the new regulatory procedure is
being chosen. In the first instance, it has to be acknowledged
that the decision which of the two regulatory procedures is
to be used is not a free choice, but should of course be
governed by the degree of legislative impact that
implementing measures can be expected to have. If they
have general scope, and if non-essential elements are
being amended, then the new procedure should be used.
Thus, if implementing measures are not of general scope,
the existing, lighter procedure should be used.
In most cases it will probably be clear which procedure
is to be used in which case, especially since this choice – in
contrast to the application of the criteria spelt out in the
1999 Decision to choose between advisory, management
and regulatory procedure – is supposed to be mandatory
rather than indicative. However, one can also imagine a
grey area of cases where the legislative impact or the scope
of the implementing measures will be debatable. In such
cases, the 2006 Decision has set the stage for further
disagreements and institutional power struggles in the
legislative phase. Crucially, the EP will have an inherent
interest in defining the quasi-legislative category as broadly
as possible, given that
this will provide it which
much more extensive
scrutiny rights. Equally,
the Council may be
expected to try and use
the existing procedure as
much as possible, as this
is where Member States
and the Commission can
negotiate the implementation of legislation
without much interference from the EP. The
Commission may also prefer this type of procedure, given
what was said already about the impact on time that the
new procedure may have. Then again, the Commission has
in the past been at the sharp end of the EP’s irritation and
will be sensitive to its demands.
Basically, the 2006 reform may not only lead to a more
lengthy process of adopting implementing measures, but
may indeed also prolong the legislative procedure.
Institutions may wrangle over the choice of right procedure
in cases where the law does not provide a clear-cut answer.
And even after both the legislative act and the implementing
measures based on it have been adopted, the possible
argument about the choice of the correct procedure may
not be settled. If a party feels aggrieved, it may seek a ruling
from the ECJ to overturn the decision. We have already
seen the Court being asked to rule on a matter of procedural
choice under the 1999 Decision,20 so it is fair to assume that
the – potentially more contentious – choice between quasilegislative and non-quasi-legislative procedure may also
appear on the agenda of the ECJ.
The discussion of the potentially contestable nature of
the new category of quasi-legislative measures brings us to
the wider question of the “winners” and “losers” of this
reform. The immediate response to this question might be
to regard the EP as a winner: it was the EP that forced the
issue on the agenda, and that achieved its aim of a right to
also scrutinise the substance of those implementing
measures having a legislative impact. Through a sustained
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and fairly well co-ordinated campaign the EP managed to
receive a considerable increase in its overview of the
Commission’s delegated powers.
However, a second look reveals some weaknesses in the
EP’s position. First of all, the EP only received the demanded
equality with the Council in that part of the procedure that
follows on from a positive opinion from the comitology
committee. If comitology issues either a negative or no
opinion, the EP is a distinct “second class” citizen to the
Council: first of all, if the Council follows the comitology
committee in objecting to the draft measure, the EP is not
consulted at all; secondly, even if the Council considers
adopting the measure, the EP is only consulted after the
Council. This shows that symbolically and practically the EP
falls short of having the same role as the Council – and this
had actually been the ultimate objective of the Parliament.
The Parliament also paid a potentially high price in order
to achieve this reform, having given up the instrument of
sunset clauses for the delegation of implementing powers.
As we have seen from the way in which the EP used its veto
over the extension of the delegation to the Commission in
the area of Lamfalussy, the sunset clauses proved to be a
powerful tool in order to generate leverage in interinstitutional relations with the Council and Commission.
Having now undertaken to give up the use of this instrument,
the EP has lost an important weapon in its armoury. The
combined effect of these developments – legal uncertainty

over the use of the right procedure and less control over the
Commission through sunset clauses – may be a greater
hesitation by the EP to agree to the delegation of
implementing powers in the first place.
To sum up we can conclude that the 2006 reform of the
comitology procedures is more than just an amendment of
1999 Decision. It promises huge changes to the way in
which the delegation of implementing powers to the
Commission is going to be controlled by Council and
Parliament. In particular, it genuinely puts the EP on the
map when it comes to scrutinising the way in which the
Commission is using such delegated powers, and therefore
promises not just significant legal changes but possibly also
a degree of cultural change when it comes to the way in
which comitology works. But just as it accommodates the
demands of the Parliament to a large extent, it also raises
many new questions concerning the operation of the new
procedure. As with previous instances of reforms of
comitology, while some long-standing problems are being
addressed by the new reform, new questions are being
opened at the same time – questions that will only be
answered once the new regulatory procedure is being put
into practice. Time will tell whether this reform of comitology
has solved the problems or whether the inter-institutional
dispute over the legislative control of delegated
implementation has only been postponed. ::
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